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In the United States, 58,000 pregnant women are admitted to jail and prison annually,
with many first learning of their pregnancy upon arrival (Sufrin et al 2023, p. 166). For these
women, their pregnancy journey can go a number of ways. If an incarcerated woman wants to
obtain an abortion, she can go through a number of bureaucratic procedures to see a provider, file
a court order, and be transported offsite to a clinic. This is under the presumption that the facility
she is in allows abortion, or that it is located in an “abortion-friendly” state. If she continues with
her pregnancy, she will likely experience discomfort, hunger, and minimal counseling. She could
face judgment and resentment from courts and corrections staff for being an irresponsible
mother. She may go into labor in her cell, her pleas for help ignored by staff, and be forced to
give birth in humiliating, unsafe circumstances. Or, she will be transported to a hospital and give
birth in shackles, which is only prohibited in 37 states (Hernandez 2022). Once she gives birth,
the baby is immediately taken away and placed in foster care or with relatives (Clarke & Simon
2013). These are the real experiences of incarcerated women in the US, a population that has
increased seven-fold in the past 30 years. (Laufer 2019, p. 1785). Two-thirds of women in prison
are mothers to minors, and most were primary caregivers prior to their arrest (Sufrin 2017, p. 9).

As this population continues to grow, it is necessary that we understand and address the
gendered needs of incarcerated women, particularly reproductive care. Incarcerated women
continued to be neglected and mistreated in a carceral system that places the default prisoner as

male (Hernandez 2022). Pregnant incarcerated women find themselves at a unique intersection
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as criminals deserving punishment yet also as vulnerable maternal figures responsible for the life
of an innocent fetus.

In this paper, I argue that the heavily-surveilled, and often substandard, reproductive care
that incarcerated women experience is the result of reproductive governance and reproductive
injustice. I examine incarcerated women’s constitutional rights to healthcare and the ways in
which these rights are minimized and ignored by medical providers, corrections staff, and the
courts. Using a reproductive justice lens, I look at the barriers incarcerated women face to
adequate reproductive care, specifically with abortion and delivery, why and how these barriers
exist, and their impact on the health and dignity of incarcerated women.

Reproductive justice (RJ) takes a social justice approach to address reproductive
oppression and inequalities. This theoretical framework acknowledges the “multidimensional
power dynamics” ingrained in reproduction, such as race, class, nationality, and ability (Luna &
Luker 2013, p. 343). Reproductive justice extends beyond the legal right to privacy and thus
abortion, encompassing the right to have children, to not have children, and to parent with
dignity and safety (Luna & Luker 2013, p. 328). Finally, RJ analyzes reproduction through the
lens of policy, practice, and social ideology as an interconnected system, which a legal rights
strategy fails to do. Incarcerated people do not retain all of their constitutional rights. Through
this fact alone, it is easy for incarcerated women to fall through the cracks of the reproductive
rights movement. The right to privacy assumes access to resources and a degree of autonomy
that these women do not have (Luna & Luker 2013, p. 329). Therefore, the RJ movement is
crucial because it incorporates the carceral system into its understanding of reproductive

oppression in terms of healthcare and family structure (Luna & Luker 2013, p. 341).
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Reproductive care in correctional settings occupies a very ambivalent space in our
criminal justice system and society at large. One one hand, in correctional facilities incarcerated
people are forced into an incredibly disciplined, materially-deprived environment. Almost every
aspect of their lives— when to eat, sleep, and go outside—is decided for them as a form of
carceral punishment. At the same time, incarcerated people are the only Americans with a
constitutional right to healthcare. For much of this population, especially as the majority struggle
with poverty, drug addiction, and housing insecurity, jail and prisons are the only places where
they receive healthcare.

In Estelle v. Gamble (1976), The Supreme Court of the United States ruled that
“deliberate indifference” by prison personnel to a prisoner's serious medical needs constitutes
cruel and unusual punishment under the Eighth Amendment (Laufer 2019, p. 1787). However,
the prisoner must show that their condition is an objectively serious medical need and that prison
staff were deliberately indifferent. Due to the gendered nature of reproductive health needs,
courts often fail to recognize incarcerated women’s health needs as “objectively serious,” and
attribute prison staft’s negligence to ignorance as opposed to indifference (Laufer 2019, p.
1789). For example, in Webb v. Jessamine County Fiscal Court (2011), a jail guard did not call
for help when a pregnant woman went into labor, and eventually gave birth, in her holding cell.
Despite the plaintift saying multiple times that her water had broken and she was going into
labor, the court ruled that the guard was not subjectively aware of a serious medical need because
the court could not be “certain” that the guard was aware that Webb’s amniotic sac had ruptured
(Webb v. Jessamine, 2011). While providing a limited degree of protection, the legal framework

of constitutional rights fails to sufficiently address the reproductive needs of incarcerated
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women, leaving their treatment to the discretion of discrepant federal, state, and local laws and
policies.

Another constitutional right that incarcerated women retain is the right to privacy, and
therefore abortion, under the 14th amendment. Prior to Dobbs v. Jackson Women's Health
Organization (2022), incarcerated women had legal recourse to seek an abortion. There are
numerous cases in which courts recognize that restricting abortion access does not serve
“penological interests” (Sufrin et al 2015, p. 215). Nonetheless, incarcerated women face
significant geographic, financial, and regulatory barriers to accessing abortion, and this is
exacerbated as more and more states pass increasingly restrictive anti-abortion laws. The largest
obstacle is the inconsistent and ambiguous policies in correctional facilities surrounding
abortion, with many incarcerated women not knowing their options or legal rights.

In a 2021 study on abortion in 22 state prisons and 6 county jails, only half of the state
prisons allowed abortion in the first and second trimesters, and 14% did not permit abortion at all
(Sufrin et al, 2021). In another study of state prisons, one-third had no written abortion policy
(Suftrin et al 2015, p. 215). In a two year study that surveyed 39 pregnant women in prisons and
jails across the US, many participants presumed that they could not obtain an abortion in prison.
This was because they believed incarceration took away their right to abortion, and because
healthcare staff rarely provided options counseling or offered abortion (Suftrin et al 2023, p. 171).
One woman in the study, Deija, expresses the sentiment that “we’re looked at as inmates, so all
of our decisions are taken from us, even with our pregnancies” (Sufrin et al 2023, p. 171).
Another barrier to receiving an abortion is delays in seeing a medical provider and long
processing times. Some participants experienced month-long delays in obtaining a pregnancy test

or seeing a healthcare provider, and by then it was too late to have an abortion (Sufrin et al 2023,



Hay 5

p. 172). The “waiting period” that certain states impose, which can require at least two trips to a
provider, are particularly burdensome for incarcerated women, as they must rely on the
correctional facility for off-site transportation (Laufer 2019, p. 1794). It is common for
incarcerated women seeking abortions to have to pay out-of-pocket for the procedure,
transportation, and corrections staff time. In the 2021 study mentioned before, two-thirds of the
prisons required the patient to cover the costs of abortion (Paynter et al 2023, p. 16). The average
wage of an incarcerated person is 63 cents per hour (Sawyer 2017) and the majority (over 70%)
of incarcerated women live below the poverty line (Rauby & Kopf 2015). As a result, most
incarcerated women cannot afford these high costs, effectively being denied the option to have
an abortion.

Incarcerated women experience limited autonomy in all aspects of their lives, including
decisions surrounding reproduction. Though they have a legal right to healthcare and abortion,
these experiences show that they have always lived in a post-Roe reality (Sufrin et al 2023, p.
174). The carceral environment of control and punishment creates intentional limitations on
women’s access to healthcare and information about pregnancy. This context plays an implicit
and explicit role in incarcerated women’s decisions around parenting and pregnancy. Deija found
out she was pregnant two weeks before going to jail. Though initially excited, she wanted an
abortion because she did not want her baby to suffer in jail (Sufrin et al 2023, p. 172). Like other
women, she feared that her pregnancy would increase the pre-existing stress of incarceration, and
that the stress and difficulty of incarceration would harm her baby. Other women expressed
wanting abortions because they could not afford to support a child or offer them a stable home
life. Women who wanted abortions but could not obtain them felt forced to continue with their

pregnancies and viewed it as a continuation of punishment. Denying abortion whether overtly or
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subtly, thus forcing women to give birth on the terms of the criminal justice system, is “a
uniquely gendered” form of punishment (Roth 2004, p. 376). At the same time, it should be
noted that not all incarcerated pregnant women seek abortions. For some women, pregnancy
during incarceration offers a second chance at motherhood, particularly as the predictability and
sober environment of jail can offer safety and care that one could not afford on the outside
(Sufrin et al 2023, p. 173).

Attitudes and experiences around pregnancy and abortion in correctional facilities are
dynamic and contradictory. One narrative is that prisons and jails are a harmful and unsuitable
place for pregnant women. Another narrative is that jail is safer for incarcerated women than the
streets, as they have a place to sleep, eat three meals a day, and cannot abuse drugs. Both can be
true. While incarcerated women have constrained access to healthcare and often feel coerced,
judged, or ignored by prison and jail healthcare providers, incarceration is the only time in which
many of them actually receive healthcare. This illustrates the conditions of poverty, insecurity
and inequality that so many incarcerated women experience. These multiple contradictions
demonstrate how the carceral system is inherently incompatible with reproductive freedom and
autonomous-decision making (Hayes et al 2020). They also demonstrate the state’s persistent
regulation of women’s reproduction, particularly poor women of color who are
disproportionately represented in the prison and jail population. This form of reproductive
governance uses the law, moral inducements, and direct coercion to decide when and how
incarcerated women give birth and raise children (Morgan and Roberts 2012). The experiences
of incarcerated pregnant women incorporate the racialized and economic dimensions of mass
incarceration along with the social politics of reproduction, determining which women are

suitable to be mothers and deeming some lives more valuable than others (Sufrin 2017, p. 123)
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In addition to having limited access to abortion, living under stressful conditions, and
lacking reproductive choices, incarcerated pregnant women are often degraded and neglected by
the carceral system. In a 2005 study in the King County Jail in Seattle, Washington, all the
pregnant women complained of not having maternity clothes, lacking pillows and chairs, being
exposed to toxic cleaning materials, and feeling constantly hungry (Roth 2017, p. 8). Very few
jails have policies on prenatal care, usually resulting in inadequate care, uncomfortable
conditions, or total disregard by prison staff for bleeding or medical requests. In some instances,
this neglect results in the death of the baby (Roth 2017, p. 10). Much like abortion, the quality
and scope of reproductive care in facilities varies widely. In a national survey of women who had
experienced a pregnancy while incarcerated, 94% of those in state prisons and 48% of those in
jails had at least one obstetric exam during pregnancy, but only 54% and 35%, respectively,
received counseling on child care, special diets, medication, or specialized testing (Sufrin et al
2015, p. 215).

Incarcerated women are considered high-risk for adverse pregnancy outcomes, usually
due to their low socioeconomic status and poor health circumstances prior to incarceration.
Despite prisons and jails being the “new safety net” for many incarcerated women, too many of
these sites still fail to adequately address pregnant women’s health needs (Sufrin, 2017, p. 5).
Corrections staff discount incarcerated women’s requests for medical attention out of fear that
they are lying to get special treatment or trying to “abuse” the system (Roth 2017, p. 10). These
women are viewed as criminals first and foremost, to the point that their humanity is often
erased. Furthermore, correctional facilities do not trust incarcerated women to self-identify their
medical needs, which is especially problematic because guards and medical staff serve as the

gatekeepers to their care. The devaluation of women’s medical decision-making is already an
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issue outside of the carceral system, so this distrust is particularly degrading for incarcerated
women (Kimport 2016, p. 508).

Of all the issues incarcerated women face pertaining to reproductive care, shackling
during pregnancy has garnered the most political and legal attention. Shackling, which includes
the use of handcuffs, leg irons, waist chains and other restraints, can increase the risk of falls—as
pregnant women already have limited mobility—and interfere with care, particularly in the case
of obstetric emergencies (Sufrin et al 2015, p. 16). The shackling of pregnant women is not only
unnecessary but it takes away women’s dignity and creates discomfort during labor. Advocacy
groups around the country have pushed for state and federal laws to ban shackling. As of 2022,
37 states have laws limiting shackling, but many lack meaningful enforcement measures and
there is often a gap between policy and practice (Hernandez 2022). Shackling is normalized as a
procedural part of the carceral routine. Guards see shackles as a necessity for public safety,
whereas medical staff see shackles as a threat to maternal and fetal well-being (Sufrin 2017, p.
149). While our legal system demonizes and dehumanizes incarcerated people, there is
something particularly graphic about iron chains constraining a woman during childbirth, one of
the most intimate moments in one's life. The pregnant prisoner finds herself at the juxtaposition
of criminality and maternity, and as a result falls through the cracks of policy and a carceral
system centered around male bodies.

The inadequate care and humiliating treatment that pregnant incarcerated women
experience is the result of moral regimes pertaining to reproductive behaviors and practices
(Morgan & Roberts 2012). Both institutions and individuals in the carceral system project their
beliefs around motherhood and reproduction onto incarcerated women. For example, over 38

states have laws regarding feticide and violence towards unborn children, legally recognizing a
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fertilized egg, embryo or fetus as an independent entity with rights separate from the woman
carrying it (Paltrow and Flavin 2013, p.323). As a result, women who use drugs during their
pregnancy face charges such as distributing drugs to a minor, child abuse, reckless endangerment
and manslaughter (Roberts 1997, p.153). Incarcerating pregnant women aims to simultaneously
punish women for “bad” behavior and protect the fetus from dangerous mothers (Sufrin 2017, p
125). Instead of addressing the social inequities that constrain these women and their choices
around motherhood, our legal system decides to punish them—especially Black and poor
women.

Once inside prisons and jails, pregnant women often face judgment from correctional
facility staff and medical workers. In her ethnography on women’s healthcare in a San Francisco
jail, Sufrin describes how deputies viewed pregnant prisoners as irresponsible, freeloading off
state services, and uncaring of their babies (Sufrin 2017, p. 133). After one woman, Nicole,
underwent an abortion, one guard stated “maybe it’s a good thing she’s not bringing a baby into
this world. I mean, some of these people shouldn’t be having babies they can’t take care of”
(Sufrin 2017, p. 132). Alternatively, when another inmate, Nellie, suffered a miscarriage, she
experienced extensive support and sympathy from the deputies. She was visibly distraught about
her loss, and this outward reaction was deemed the appropriate one. It affirmed to jail staff the
moral belief that women should desire motherhood and feel attachment to their fetuses (Sufrin
2017, p. 139).

While some pregnant women face abysmal treatment during incarceration, the protected
status of the fetus leads to an array of risk management protocols in correctional facilities. Living
accommodations and prenatal care is intended to reduce risk for the fetus, and thus prevent

lawsuits (Sufrin 2017, p. 131). The fetus is seen as an innocent entity, separate from the mother’s
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criminal actions yet still dependent on her for life. Once again, we see the contradictory nature of
pregnancy during incarceration, as laws, institutions, and individuals grapple with the desire to
punish women for being unsuitable mothers while still wanting to care for the fetus they are
carrying. Incarcerated women who are mothers find themselves in an ambiguous territory as
women who break the law and violate norms of passive femininity yet also play a maternal role.

The discipline, institutional violence, and harsh treatment that pregnant women must
endure during incarceration is a form of reproductive governance. Pregnant incarcerated women
face two types of punishment, one for breaking the law and one for violating society’s ideals
around motherhood and femininity. These women, often struggling with poverty, addiction, and
sexual trauma, are deemed inherently bad mothers for irresponsibly reproducing and “having
children they cannot take care of.” In correctional facilities, women have little reproductive
autonomy. As stringent abortion restrictions pop up across the country, incarcerated women must
fight even harder for their right to choose. Furthermore, incarcerated women do not get to decide
the circumstances of their pregnancy or how they give birth. Their treatment and options are
based on the discretion of institutional policies, legislation, and corrections staft.

With that being said, the relationship between pregnant women and the carceral system is
complex. Prisons and jails are designed for discipline and punishment, yet they still provide a
safety net for women who cannot afford care outside of incarceration. While women have limited
freedom inside correctional facilities, there is a level of stability that many of them do not have
on the streets. Nonetheless, reproductive freedom and incarceration are incompatible. The
experiences of pregnant women behind bars underscore the urgent need for a reproductive justice
approach that goes beyond legal rights. Legislative reform is not sufficient in addressing the

myriad of constraints incarcerated women face. Incarcerated women are entitled to humanity and
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the right to parent with dignity, which cannot be achieved in the violent settings of the carceral
system. As we work to address the systemic issues of reproductive care in the criminal justice
system, we must also focus on the social inequalities and economic conditions that lead so many

women to incarceration and recidivism.
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